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VIA ELECTRONICFILING
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RoomTWB-204
Washington,DC 20554

Re: Ex parte,CC DocketNo. 01-337.ReviewofRegulatoryRequirementsfor
IncumbentLEC BroadbandTelecommunicationsServices

OnWednesday,December18, 2002,RobertQuinn andtheundersignedof
AT&T andDavidLawsonofSidley, Austin Brown& Wood met with Daniel
Gonzales,Legal Advisorto CommissionerKevin Martin. Thepurposeofthe
meetingwasto reviewthe argumentscontainedin theDecember18, 2002writtenex
parteletterfiled on AT&T’s behalfin this proceeding.A copyoftheletteris
attachedto this Notice.

Two copiesofthis Noticearebeingsubmittedto the SecretaryoftheFCCin
accordancewith Section1.1206oftheCommission’srules.

Sincerely,

ATTACHMENT

cc: D. Gonzales
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December18, 2002

MarleneH. Dortch
Secretary
FederalCommunicationsCommission
~ l2~Street,S.W.
Washington,DC 20554

Re: ReviewofRegulatoryRequirementsfor IncumbentLECBroadband
TelecommunicationsServices,CC DocketNo. 0 1-337

DearMs. Dortch:

On October31, 2001,SBC Communicationsfiled apetitionseekingablanketand
immediate declaration of non-dominancewith respectto all of its “broadband” services,
wherever and to whomeverprovided or, alternatively,that the Commissionforbear from
applying dominant carrier regulationsto all such services. That requestshould have been
rejectedout of handasentirely unsupported.But unlessthe Commissionactsexpeditiouslyand
issuesan orderdenyingthepetition,theforbearancerequestwill bedeemedgrantedby operation
of law. The Commissionmust not allow that to happen. Reclassifyingentire categoriesof
SBC’s servicesas“nondominant”without conductingany seriousmarketanalyseswould not
only be a cleardeparturefrom establishedprecedent(andthe recordevidence),but could also
impair theCommission’sability to reachthe right resultsin thisproceedingandahostofothers,
includingthe WirelineBroadbandproceedingandtheTriennalReviewproceeding.

SBC did not evenmakeaprimafacieshowingthat it lacksrelevantmarketpower
— thesine qua non of any reasonednondominancedetermination— with respectto any of the
servicesit seeksto havereclassified. Indeed,althoughit now concedesthat the relevantmarkets
are local (becausearesidentialor businessconsumerin a particularlocality canonly turn to the
broadbandprovidersthat servethat locality) andthatcompetitiveactivity varieswidely from one
locality to the next, SBC did not provide competitiondatafor a single local market for any
service. And it quickly becameclear that for many of the servicesat issue and in many
localities, SBCeitherfacesno meaningfulcompetitionor controlsbottleneckinputfacilities, i.e.,
marketplaceconditions that the Commissionand the courts haveconsistentlyheldplainly do
createmarketpoweranddemanddominantcarrierclassification.
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That is true of thebroadbandservicesSBCprovidesto small businesses— SBC’s
DSL servicesmay competewith its own Ti, ISDN, and otherhigh margindedicatedbusiness
services,but rarelyface any competitionfrom cable facilities that do not evenservebusiness
districts. It is true ofthebroadbandtransmissionservicesthat SBCprovidesto ISPs— althougha
few ISPs haveobtainedcablecarriagedealsin somelocalities, thevast majority ofISPs in the
vast majority of SBC’s serviceareashaveno alternativeto SBC’s facilities. It is true of the
ATM andframerelayservicesthat SBC providesto largebusinesses— SBC controlsthespecial
accessfacilities thatareessentialinputsto thoseservices,andSBC hasalreadyabusedits control
overthosebottleneckfacilities to gainmorethana 90percentmarketshareof the local frame
andATM businessto which it waslimited beforegainingsection271 authority. In manycases,
it is true evenof the retail residentialbroadbandInternetserviceswherecable is active. As the
CaliforniaPUC hasstressed,for example,“forty-five percentof Californiansthat live in cities
with broadbandservicehaveDSL serviceas their only broadbandoption.” Of course,even
where cableandDSL do competehead-to-headthat establishesonly duopolyconditionsthat the
Commissionheld in theDirecTV-Echostarproceedingcannotbe reliedupon to constrainmarket
power. In any event,the retail residentialbroadbandInternetservicesupon which SBC has
focusedare,astheCommissionhasalreadytentativelyconcluded,informationservices,andthus
are not evensubjectto theTitle II dominantcarrierregulationsSBC seeksto evade.

On this record,it is difficult to comprehendwhy SBC’s petitionhasnot already
beendenied. Whateverone’sview ofthebroaderlegal andpolicy questionspendingin thisand
relatedproceedings,it is quite plain that SBC did not with respectto anybroadbandservice—

muchless all ofits broadbandservices— comeanywherecloseto satisfyingits burdento justify,
with record support, its vastly overbroad request for reclassification or, alternatively,
forbearance.That doesnot meanthat regulationof SBC’s (or otherBells’) broadbandservices
mustremain forever unchanged. The broaderissuesremainpendingand will presumablybe
resolvedin thenearfuture,andSBC andothersremainfreeto seek— andjustify — moretargeted
reliefthroughforbearanceor otheravenues.It would be theheightof arbitrariness,however,to
ignoreboth undisputedmarketplaceconditions andthe obvious holes in SBC’s supportfor its
petition andto grantthepetition in any respect.

If there is nonethelessconcernthat dominantcarrier regulationof SBC’s retail
DSL servicescould impair SBC’s ability to competewith cable modemservices— and SBC’s
successin themarketplaceconfirmsthat no suchconcernis warranted— theright answeris not
to grantnondominanceor forbearancereliefthathasnotbeenandcould not bejustified. Rather,
the Commissionshouldsimply rule, as it hasalreadytentativelyconcluded,thatthoseparticular

1 SeeCommentsof California, CC Docket No. 02-33, at 28 (filed May 3, 2002); see also

Broadband2001 Report,Chart25 (estimatingthat only 33%of consumershada choiceofDSL
andcablemodemservicesandthat 38%hadDSL astheironly option).
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SBC servicesare not subject to Title II dominant carrier regulations, becausethey are
informationservices,notTitle II telecommunicationsservices.

If theconcernis that theCommissionshouldnotprejudgethatclassificationissue,
but that dominantcarriertariffing andcostsupportregulationof retail residentialDSL services
nonethelessimposesintolerablecostson theBells — andneitherSBC nor any of theotherBells
haseverbeenableto documentthat, or, indeed,evento articulatehow that couldpossiblybe so
— SBC can certainly expect no more than a ruling that the Commissionwill forbearfrom
applying tariffing andcostsupportregulationsto thoseservices,to the extentthey areprovided
througha structurally separateaffiliate, andin localitieswherethereis, in fact, ubiquitouscable
competition. Any suchruling shouldbe basednot upon the fiction that SBC (or its affiliate) is
nondominantor lacksmarketpower,but upon a determinationthat the indisputablebenefitsof
tariffing and cost supportare somehowoutweighedby administrativeand other costs in this
particularcontext. Even that would be an unlawful andanticompetitivedispositionof SBC’s
petition. But it would bevastlysuperiorto anunjustifiedfinding ofnondominance,whichwould
necessarilybe accompaniedby an explicit or implicit finding of no marketpowerthat the Bells
would thereafterwield as asword attheCommissionand thecourt ofappealsin furtheranceof
theirbroaderanticompetitiveagendain thewireline broadbandandrelatedproceedings.

It bearsrepeatingthat eventhis more targetedforbearancewith respectto DSL
servicesin areaswhere SBC actually facesseriouscable competition could not be reconciled
with the law or soundeconomics. SBCdoesnot, andcould not, disputethatmostISPsin most
local marketshaveno choicebut theBells for lastmile broadbandtransport.Wherethereareno
alternatives, market power generally exists. And as the record in this proceeding
overwhelminglydemonstrates,duopolyretail competitionwith cable(whereit exists)is patently
inadequateto overcomethe Bells’ anticompetitiveincentivesto overprice and underpromote
DSL servicesto protecttheir high profit dial-up,secondline, Ti andotherlegacyservices— and
to deny reasonable access requests from ISPs and carriers that might threaten that
anticompetitivestrategy. That is why independentISPs in this and relatedproceedinghave
vigorously opposedthe elimination of the existing tariffing and cost support regulationsthat
remainimportanttools in thedetectionanddeterrenceofmarketpowerabuse.

The Bells arguethat the existenceof effectiveretail competitionremovestheir
incentivesto abusethat power. Becauseretail customersvalue ISP choice,the argumentgoes,
the Bells (like their cable competitors)will haveeveryincentiveto grantthird party accessto
theirbroadbandfacilitiesuponreasonabletermsandconditionssimply to pleaseandattractretail
consumersto their networks. But, even assumingthat duopoly alone couldexertsuchmarket
forces— and theCommissionhasrecentlyheld that it cannot2— that argumentignorestheBells’

2 SeeEchoStar-DirecTVMerger Order ¶ 103 (“[Ejxisting antitrust doctrine suggeststhat a

mergerto duopoly or monopolyfacesa strong presumptionof illegality.”); id., Statementof
ChairmenPowell (“At best, this mergerwould createa duopoly in areasservedby cable; at
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uniqueanticompetitiveincentivesandthe overwhelmingrecordevidencein theseproceedings
that demonstratesthat existing andforeseeablelevelsof retail competitionbetweencable and
DSL will not persuadethe Bells to accommodateall reasonableaccessrequestsfrom their
competitors.

As theBells haveacknowledged,broadbandservices“are increasinglylikely to
cannibalizethe traditional servicesofferedby ILECs.”3 For example,one “cost{] of DSL is the
fact that “about 30% of newDSL subscribersgive up a secondphoneline” which earnhigher
marginsthan DSL.4 Similarly, DSL is a substitutefor premium-pricedTi, fractionalTi, and
ISDNservicesthat theBells provideto smallbusinesses.

Becauseof this “cannibilization” effect, the Bells’ profit-maximizingprice for
DSL will not be the competitiveprice, but a much higher price. Bell DSL pricing is thus a
balancingact— highenoughto slowthemigration from legacyBell servicesto DSL,butnot too
high to causemass customermigration to cable. And the Bells’ ability to retain and gain
customersnotwithstanding25 percentDSL pricehikesthatwerenot matchedby cable confirms
that theBells do unquestionablyhavethepowerto sustainenormouspriceincreasesthatconfirm
marketpower.5 Thatis unsurprisinggiven thatcablemodemservicesare not perfectsubstitutes
for the Bells’ DSL services(e.g., most cable providers cannotmatch the Bells’ voice/DSL
bundle)and that duopoly canrarelybe countedon to producecompetitivemarket incentives.

worst it would createa mergerto monopoly in unservedareas. Either result would decrease
incentivesto reduceprices,increasethe risk ofcollusion,andinevitably resultin lessinnovation
andfewerbenefitsto consumers.Thatis theantithesisofwhatthepublic interestdemands.”).

~BellSouthTriennial Review Reply, NERA Reply Report¶ 167 (emphasisadded). Seealso
GoldmanSachs,TelecomServices,at 15 (June11, 2002)(“[A] negativesideeffect of addinga
DSL subscriberis thepotentiallossof asecondline that thecustomerhadpreviouslysubscribed
to. SBCestimatesthat asmuchasone-halfofcustomerswithsecondlinesthatsign upfor DSL
service disconnecttheir secondlines, Verizon estimatesthat thisfigure is closer to three-
quarters. . . . Secondlines generateonly $25 per month in revenueandcomeat avery low
incremental cost to the provider, implying very high returns. Alternatively, DSL requires
significantupfront acquisitioncostsaswell asinfrastructurecosts. . .. A DSLsubscriberoften
comesat the expenseofa disconnectedsecondline, which means$25 in high-margin revenues
are lost.”) (emphasisadded).

~BellSouthTriennialReviewReplyComments,HarrisReplyDec.,Alt. 2 (DSL BusinessCase)
at3.
~After thecollapseofthedataLEC industry,theBells respondedby raisingtheirpricesby 25%
and endingtheprior practicein which their retail servicesthat usedthe lowest-speedInternet
accessservicehad beenpricedat the samelevel as cable modem service. SeeAT&T ILEC
BroadbandDominanceComments,Willig Dec.¶~j2 1-23, 102-13.
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For thesereasons,whentheBells raisepricesfor DSL, theyboth increasethemarginson that
serviceand diminish the incentivesof current secondline/T1 subscribersto switch to DSL,
therebyincreasingrevenuefrom thoselegacyservices(and overall Bell profits).6 Thesesame
incentivesmeanthat theBells haveno interestin offering competitively-pricedaccessto their
last-mile broadbandtransport,either for competitivecarriersor ISPs. The Bells know that if
they give reasonablewholesaleaccess,competitorsusing that accesswill both undercutthe
Bells’ bloatedDSL chargesand “overpromote” DSL in ways that could only acceleratethe
Bells’ loss of secondline and T1IISDN subscribers. For thesereasons,relieving SBC of
dominantcarrierregulationofits DSL servicesplainly could notservethepublic interest.

Finally, whateverthe ultimate resolutionof SBC’s requestwith respectto DSL
servicesprovidedto residentialandISP customers,thereis no possiblebasisfor the relief SBC
seekswith respectto broadbandservicesit providesto small andlargebusinesses.Cableis not
generallyavailablein businessdistrictsat all; virtually all small businesscustomersof cable are
in suburbanareasthat containor are immediatelyadjacentto residences.Thus, “[m]ore than80
percentofmidsizeandsmall businessesaresufficiently closeto atelephone-switchingoffice to
subscribeto DSL, whereascable,havingstartedout asan entertainmentmedium,reachesfewer
than20 percentof suchbusinessesin the UnitedStates.”7 Perhapsthe bestevidencethat DSL
generally doesnot face facilities-basedcompetitionfor small businessesis Bell pricing — the
sameor similar broadbandservicesprovidedto businessesare much more expensivethan the
servicesprovidedto residentialcustomers.8

Thesituationis no betterfor largebusinessservicessuchasATM andframerelay
that are provided over high capacityloops and transportfacilities. Self-deploymentof these
transmissionfacilities is generally not economic,and only a tiny fraction of buildings are

6 It presumablyfor this reasonthat theBells havebegunto statepublicly thatDSL is priced“too

low.” Vikas Bajaj, Phone,BroadbandPrices Too Low, Verizon ExecSays,Dallas Morning
News (June5, 2002) (“Digital subscriberlines,which costabout$50 a monthtoday, shouldbe
40 percentto 50 percentmoreexpensive,[Verizon’s Vice ChairmanandPresident]told reporters
atanewsconference.”).

‘~SeeInc.com(summarizingJuly 2001 McKinseystudy).
8 For example,Qwestoffers256 kbpsresidentialDSL at$39.95,but charges$139permonthfor

256 kbps businessDSL. Compare http://qwest.com!residentiallproducts/dsllindex.htmlwith
ht-tp://www.qdslonline.comlprod/offer.html). Similarly, “Ti and fractional Ti continue to
prosper. ILEC salesforcesaremotivatedto sell Ti first andDSL second. . . . The ILECs have
done very little to push DSL to small businesses.”YankeeReport(August 2002). Overall,
“[e}ven though businesssubscribersonly represent23% of the total DSL subscribers,they
comprise56% of all DSL revenuesin the US . . . . On averagea businesscustomer’sDSL
servicewill amountto a$200.00chargemonthly.” 2002In-StatReport.
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actuallyservedby alternativefacilities-basedsuppliers.9 SBC stressesthat long distancecarriers
currentlyaccountfor morethantwo-thirdsofthe retail provisionof ATM andframerelay. But
SBC inappropriatelylumpstogetherboth local andinterLATA dataservices,thelatterofwhich
mostBells haveonly recentlybegunto provide (as they obtain section271 authority). In the
local marketswheretheBells havebeenableto compete,in contrast,theyhavealreadyparlayed
their control over bottleneckfacilities into control of over 90 percentof the retail ATM and
frameservicesprovidedto largebusinesses— clear confirmationof enduringmarketpower.’°
Indeed,the very sourcethat the SBC cites in its petition concludes: the “[m]essage[]in the
[d]ata[is that t]heRBOCswill continueto dominate”themarketsfor theseservicesbecausethey
controlthebottleneckfacilitiesnecessaryto providetheseservices.”

In sum, the Commissionshould deny the SBC petition in all respects,andwill
faceformidable challengeson appealif it doesnot do so. But if the Commissionnonetheless
determinesthat SBC shouldbe grantedsomeof the relief it seeks,the Commissionshould, as
outlinedabove,takegreatcarein how it accomplishesthatresultto avoidmarketpowerfindings
thatarepatentlyfalseandthatcould undermineeffortsto reachthe rightresultsin ahostofother
proceedings.

Sincerely,

Is! DavidL. Lawson

David L. Lawson

cc: C. Libertelli
M. Brill
J. Goldstein
D. Gonzales
L. Zaina

‘~ AT&T Triennial Review Reply Commentsat 165-87, 240-68; AT&T ILEC Broadband
DominanceCommentsat26-31.

10 AT&T ILEC BroadbandDominanceCommentsat23-25.

~‘ SeeIDC, US. Packet/Cell-BasedServicesMarketForecastandAnalysis,2000-2005,at 34
(2001).


